
I Federal Communications Commission FCC 04-1 12 

rc;.-, $:; I t ,  r :.-- - *’ : * 

Before the 
Federal Communications Conuy;ioT _ _  ~ ~~ , 

Washington, D.C. 20554 *= < , . I  b-i 

In the Matter of 

AT&T Corp. Emergency Petition for 1 
) 

1 

) 
) 
) 

Settlements Stop Payment Order and Request 
for Immediate Interim Relief 

and 

Petition of WorldCom, Inc. For Prevention of 
“Whipsawing” on the U.S.-Philippines Route 

IB Docket No. 03-38 

ORDER ON REVIEW 

Adopted: May 13,2004 

By the Commission: 

Released: June 4,2004 

I. INTRODUCTION 

1. In this Order, we affirm the March 10, 2003 Order by the Chief, International 
Bureau, which found that six Philippine carriers had disrupted the U.S.-Philippine networks of 
either AT&T Corp. (AT&T) or MCI,’ or both, in retaliation for AT&T’s and MCI’s refusal to 
agree to the Philippine carriers’ demand for rate increases for termination services on their 
networks in the Philippines.2 The International Bureau concluded that, by this action, the 
Philippine carriers had “whipsawed” AT&T and MCI, thereby harming U.S. consumers.” The 

’ I MCI, which formerly was known as WorldCom Inc., to which we hereinafter refer to as MCI. 

AT&T COT. Emergency Petition for Settlements Stop Payment Order and Request for Immediate Interim Relief 
and Peiition of WorldCom. Inc. for Prevention of “Whipsawing” On the US.-Philippines Route, IB Docket No. 03- 
38, Order, 18 FCC Rcd 3519 (2003) (March IO, 2003 Order or Order). 

10-13. The term ”whipsawing” has bccn used to refer to 
a broad range of anticompetitive behaviors by foreign carriers possessing market power, in which the foreign firms 
exploit that market power in negotiating settlement rates with competitive U.S. telecommunications carriers. If a 
US. canier does not pay the above-cost settlement rate for terminating its mternational traffic, it will lose business 
to a US. rival tfiat is wdhg to pay the higher rate. See, e.g.. AT&T COT. Proposed Extension of Accounting Rate 
Agreement for Switched Voice Service with Argentina, Order, 11 FCC Rcd 18014,18014,~1(1996) (Argentina 
Order) (“The commission will not allow foreign monopolists to undermine U.S. law, injure U.S. carriers or 
disadvantage US. consumers.”); Sprint COmmunications Company, L.P., Request for Modjtication of the 
International Settlements Policy to Change the Accounting Rate for Switched Voice Service with Mexico, 
Memorandum, Opinion and Order, 13 FCC Rcd 24,998,25000-01,~ 6 (1998) (Mexico Order) (“The Bureau has 
strictly enforced the Commission’s regulations against whipsawing.”). See also Cable & Wireless v. FCC, 166 F.3d 
1224,1226 @.e. Cir. 1999) (“The FCC has long sought to protect US. carriers and U.S. comutners fkomthe 
monopoly power wielded by foreign telephone companies in the international telecommunications market.”); March 
IO, 2003 Order at 3525-6,llO. 
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See March I O ,  2003 Order, 18 FCC Rcd at 3525-30 
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Bureau ordered all U.S. carriers providing facilities-based services to suspend payments for 
termhation services to the Philippine carriers pending restoration of ATBrT's and MCI's circuits. 
It required that, upon restoration of the circuits, U.S. carriers comply with the Commission's 
International Settlements Policy (ISP)4 for traffic terminated on the U.S.-Philippine route as of 
February 1, 2003. The Bureau also removed the Philippines from the Commission's list of 
International Simple Resale (ISR) routes.' 

On review, we affirm the International Bureau's March IO, 2003 Order finding 
that the Philippine carriers named in that Order "whipsawed" U.S. carriers, thereby harming U.S. 
consumers. In addition, we uphold the Bureau's action ordering the suspension of payments for 
termination services to the Philippine carriers pending restoration of circuits. Since issuance of 
the March 20, 2003 Order, the Bureau has lifted the suspension of payments against all the 
Philippine carriers upon notification by U.S. carriers that the Philippine carriers ceased blocking 
traffic to the United States and notification that circuits were N l y  restored.6 In addition, in our 
recent 2004 ISP Reform Order, we eliminated our ISR policy and to removed the ISP h m  
benchmarkcompliant routes. The 2004 ISP Reform Order set out a process by which interested 
parties could make public comment on those routes that the Commission believed were 

2. 

The ISP govems how US. carriers negotiate with foreign carriers for the exchange of international traffic, and is 4 

the structure by which the Commission has sought to respond to concems that foreign carriers with market power 
arc able to take advantage of the presence of multiple US. carriers scrving a particular market. The Commission 
recently reformed the ISP to exempt its application to ''benchmark compliant" countries. See Intemutionul 
Settlements Policy Reform: Internotionul Settlement Rates, JB Docket Nos. 02-324 and 96-21, First Report and 
Order, FCC 04-53 (rel. March 30,2004) (2004 ISP Reform Order). See also 11.35 infra. 

ISR, or the provision of switched seMces over resold or facilities-based private lines that connect to the public 
swidched network at either end-pomt, pennits US. canic~~ with the appropriate Section 214 authorization to engage 
in mm commercially-onented agrsemn$ that do not strictly adhere to the restrictions of the ISP on routes where 
the risks of competitive harm h m  such deviation are deemed low by demnstration of m e  cost-bascd settlement 
rates or equivalent opporhmities in the foreign market to provide private line service. Under the Commission's ISR 
policy, U.S. caniers on ISR-approved routes may enter into contracts for the exchange of traflic with foreign 
incumbeng outside the ISP. The ISR policy will be eliminated upon the effective date of our recent 2001 ISP 
Reform Order. See 2004 ISP Reform Order at 1 3 1. 

See AT&T Circuits to the Philippines Reactivated by Digital Telecommunications Philippines, Inc. and Bayan 
Telecommunications Company: Suspension Lifted on U.S. Carrier Payments to These carriers, DA 03-1030 (rel. 
March 3 1,2003); AT&T and MCI Circuits to the Philippines Reactivated by Smart: Suspension Lifted on U.S. 
Carrier Payments to Smart, DA 03-3664 (rel. November 17,2003); AT&T and MCI Circuits to the Philippines 
Reactivated by PLDT Suspension Lifted on U.S. Carrier Paymnts to PLDT, DA 04-63 (rel. January 15,2004); 
AT&T and MCI Circuits to the Philippines Reactivated by Globe: Suspension Lifted on U.S. Carrier Payments to 
Globe, DA 04-162 (rel. January 26,2004); Suspension Lifted on U.S. Carrier Paymnts b Subic, DA 04-359 (rel. 
Febnrary 12,2004). See ako AT&T Report on the Status of its Efforts to Have its Circuits Fully Restored on the 
U.S.-Philippine Route (filed March 25,2003); Letter from James J.R Talbot, Senior Attorney, ATBET, to Marlene 
Dortch, Semtary, Federal Communications Commission (filed October 6,2003); Letter h m  h t t  S. Shcfferman, 
Associate Counsel, MCI, to Marlene Doach, Secretary, Federal Communications Commission (filed November 14, 
2003); Letter h m  Maria Cattafesta, S d o r  Attomcy, Sprint, to Marlene H. Dottch, Secretary, Federal 
Communications Commission (filed November. 19,2003); Letter from Patrick J. Donovan, Counsel for IT&E, to 
Marlene H. Dortch, Secretary, Fedcral Communications Commission, IB Docket No. 03-38 (filed Dec. 9,2003); 
Letter from Jamcs J.R Talbot, Senior Attorney, AT&T, to Marlene Dortch, Secretary, Federal Communications 
Commission (filed January 12,2004); Letter from Scott A. Sheffennan, Associate Counsel, MCI, to Marlene 
Dortch, Secretary, Federal Communications Commission (filed JMWUY 22,2004); Letter from Jpms J.R Talbot, 
Senior Attorney, AT&T, to Marlene Dortch, Secretary, Federal Communications Commission (filed January 26, 
2004). 
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benchmark-compliant but that had not been approved as such through a public process.' Since 
the ISR policies no longer exist and since the Philippines route was listed as a route eligible for 
this process, we dismiss the requests of both the Philippine and US. carriers in this proceeding 
that we modify the Bureau's March 10, 2003 #der to restore ISR to the Philippines route and to 
eliminate the requirement that US. carriers make payments in accordance with the ISP. We 
therefore dismiss in part and deny in all other respects the Applications for Review filed by the 
Philippine Long Distance Telephone Company (PLDT), Globe Telecom Inc. (Globe), and ABS- 
CBN Telecom North America, Inc. and Bayan Telecommunications, Inc. (ABS-CBNBayantel) 
on April 9, 2003 as discussed below.' We also dismiss the Petition for Enforcement of the 
March 10, 2003 Order filed by International Access, Inc., d/b/a Access International? 

Our action today protects the ability of U.S. consumers to enjoy competitive 
prices as they make calls to the Philippines. Pursuant to this Order on Review, the ISP continues 
to apply to the route as set out in the Bureau's decision until such a time as the Commission 
removes it pursuant to the process set forth in the 2004 ISP Refonn Order. 

IL BACKGROUND 

3. 

4. The International Bureau issued its March 10, 2003 Order as a result of petitions 
filed by AT&T and MCI on February 7, 2003.'' The petitions alleged that certain Philippine 
carriers demanded increases in termination rates and responded to U.S. carriers who declined to 
agree to the demanded rate increases by blocking circuits with those US. carriers." The 
Philippine carriers involved were: PLDT, Globe, Smart Communications, Inc. (Smart), Subic 
Telecom (Subic), Bayan Telecommunications Company (Bayantel), and Digital 
Telecommunications Philippines, Inc. (Digitel).'* The background of this issue is detailed below. 

The US-Philippines route is the W largest U.S.-intemational route in terms of 
U.S.-outbound minutes." It generated approximately 1.7 billion minutes of traffic in 2002. 

5.  

See ISP Rgorm Order at 7 26-38. 
See PLDT Application for Review, IB Docket No. 03-38 (fled April 9,2003); Globe Application for Review, 

IB Docket No. 03-38 (fled April 9,2003); ABS-CBNIBayantel Application for Review, IB Docket No. 03-38 (tiled 
April 9,2003) (Applications for Review). 

See Petition for Enforce- of the March 10, 2003 Order, fled by Intrmational Access Inc., d/b/a Access 
International ("Acccss"), IB Docket No. 03-38, (filed March 12,2004). Acccss requests that the Commission issue 
an order directing all U.S. carrim terminating traffic to the Philippines to d e  publicly available the accounting 
rates and settlement rates now in effect between those U.S. carriers and PLDT, the dominant canier in the 
Philippines, and which have been in effect since the Murch 10,2003 Ora'er, and to direct PLDT to terminate trafEc 
originated by Access at those settlement rates now in effect The Commission does not require carriers to file 
interim agreements under the ISP. To the extent Access may have more expansive competitive conccms, it may 
avail itself of any of the competitive safeguards or procedures available under our d e s  and highlighted in the 2004 
ISP Reform Order. 

lo Id. 

8 

9 

See March 10,2003 Order. 

Id. 

 his volume of traffic places the Philippines route immediately below the U.S.-MCX~CO and u.s.-~anada routes l3 

and above the U.S.-United Kingdom route. See FCC, Section 43.61 International Telecommunications Data 2002. 

3 
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From 1997 to 2002,“ the volume of U.S.-billed calls on the U.S.-Philippines route has grown 
each year by approximately thirty-eight percent.” According to Commission data, the US.- 
billed revenue per minute, i.e., the weighted average of U.S.-carrier prices for all calls to the 
Philippines, fell from $0.97 per minute in 1997 to $0.26 per minute in 2002.16 Although there 
has been a dedine in consumer calling prices and termination rates on the route, the large 
increase in the number of minutes of trafltic on the U.S.-Philippines route means that U.S. 
carriers, overall, have made larger net payments to Philippine carriers h m  1997-2002 for 
termination of traffic.” Commission data show a $0.71 decline in calling rates h m  1997 to 
2002 and a $0.28 decline in termination rates for the same period. The U.S. carriers with the 
lar=rst shares of U.S.-billed traffic on the U.S.-Philippines route are AT&T, MCI, Sprint Corp. 
(Spnnt), and PLDT’s U.S. subsidiary, PLDT U.S.” As for the Philippine market, according to 
the Philippine national regulator, the National Telecommunications Commission, five of the six 
Philippine caniers subject to the petitions, excluding Subic Telecom, collectively possess 
approximately eighty-five percent of the main telephone lines in the Philippines as of December 
3 1,2001 .I9 The dominant carrier in the Philippines is PLDT.m 

6. Prior to the events that culminated in the International Bureau’s March IO, 2003 
Order, AT&T and MCI had negotiated rates for termhation services for U.S.-outbound 
international traffic to the Philippines of approximately $0.08 per minute for termination on fixed 

“ Id. 
Is 

l6 

See FCC, Section 43.61 International Telecommunications Data 1997,1998,1999,2000,2001, and 2002. 

See FCC, Section 43.61 International Telwmmunications Data 1997 and 2002. 

Specifically, Commission data show that, in 1997, U.S. carriers made a net payment for termination services of 

See FCC, Section 43.61 International Telecommunications Data 2002. Based upon Commission data for 2002, 

17 

approxhnately SI66 million to Philippine carrim aud madc a payment of $213 million in 2002. 

AT&T accounted for approximately 42%, MCI accounted for 19.3%, Sprint accounted for 13.7%, and PLDT U.S. 
accouutcd for 10.6% of US.-billed traffic on the U.S.-Philippks mute. 

See ‘‘Growth in Wireline Telephone Service (1996-2001),” and “Telephone Distribution per Operator (as of 
December 31,2001)” available at www.ntc.eov.~4. According to the International Telecommunication Union 
(ITU), main telephone lines are defined as tixed telephonc lines connecting a customer’s equipment to the Public 
Switched Network and which have a dedicated port on a telephone exchange. See ITU, World Telecommunication 
Development Report (2002) at A-87. In addition, according to Telegeography, five of the six carriers, excluding 
Subic Telwm, posscss 93.7% of the market shpre as international carrim in the Philippines. This figure includes 
one d e r  not subject to the petitions, Islacom. See Telegwgaphy 2003: Global Tragic Statistics and 
Commentav, TeleGeography, Inc. (October 2001) at 26. 

The ‘list of Foreign Telecommunications Carrim that Art Presumed to Posses Market Power in Foreign 
Tel-cations Markets,” (available on the Commission’s website at www.fcc.eov/ib). Also, according to an 
exparte letter filed by PLDT, PLDT possesses approximately 50.6% of the wire.line senices market and 67% of the 
land lines in the Philippines. PLDT’s mobile a i a t e ,  Smart, possesses 45% of the wireless market in the 
Philippines. See Letter from Thomas Leuba, Counsel for PLDT, to Jackie Ruff, International Bureau, Fedcral 
Communications Commission, Attachment A (filed March 3,2003). PLDT also has a 45% ownership interest in the 
Philippine carrier Piltel that provides both wireline and Wireless services, but PLDT maintains that it does not 
control Piltel. The Bureau’s March IO, 2003 Order identified PLDT, Bayantel, GI& and Digital as having US. 
affiliates authorized to provide US.-international services. See March IO, 2003 Order, 18 FCC Rcd at 3536 11.93. 
Globe points out that it does not have a U.S. affiliate. See Globe Application for Review, at 21 and Appendix 1. As 
stated below, we dismiss this argument as it is in violation of the page limit set forth in 47 C.F.R. 6 1.1 15(f). Even if 
we were to reach the merits, we do not regard the emor as decisionally significant. 

19 
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networks and $0.12 per minute for termination on mobile networks.2’ During renegotiation of 
the rate annexes to their underlying service agreements with U.S. carriers, the six Philippine 
caniers demanded higher rates at or about $0.12 per minute for termination on their fixed 
networks in the Philippines by February 1,2003 and $0.16 per minute for termination on mobile 
networks in the Philippines h m  all international caniers, including AT&T and MCLU 
According to AT&T and MCI, the Philippine carriers provided no cost justification for the 
demanded rate increases.u 

7. On January 30,2003, AT&T received a letter from PLDT stating that it would 
discontinue receiving AT&T’s traflic if AT&T did not agree to the rate increase.u MCI received 
similar letters beginning January 9, 2003.25 In an effort to prevent network dmuptions, the 
International Bureau sent a Written request on January 30, 2003 to the head of the Philippine 
National Telecommunications Commission, seeking the regulator’s assistance in resolving the 
matter and notifying the regulator of the Commission’s intent to protect U.S. consumers and 
competition h m  abuses of market power by foreign carriers.” Concumntly, the U.S. 
Department of State contacted the govemment of the Philippines, seeking to ensure that 
telecommunications circuits would not be disrupted on the US-Philippines route.” 

On January 31, 2003, the National Telecommunications Commission issued a 
Memorandum Order to authorized Philippine carriers.= On February 7, 2003, the National 

8. 

Sce, e.g., AT&T Emergency Petition for Settlements Stop Payment order and Request for immediate i n t d  21 

Relit$ IB Docket No. 03-38, at 3-4 (filed Febnury 7,2003) (AT&T Petition); Miller DccL at n 8 & 10; AT&T 
Opposition at 2; Obias Dccl. at 3-4 and Exhiiits 2 ,3 ,4 ,5 ,6  & 7; PLDT letter to AT&T dated Jarmary 30,2003; 
Globe Petition at 11-12; MCX Petition at 1-3; MCI Opposition at 3; Globe Opposition at 3-4 and Exhiii 3 (stating 
that it requested AT&T to stop sending Globe traffic but AT&T continued to send traffic and Globe claims it did not 
cut AT&T’s direct cKcuits but it stopped terminating off-net traffic). 

Route, IB Docket No. 03-38 (filed February 7,2003) (Ma Petition) at 2 and A t t a c h t s  1-3; Globe Telecom. Inc., 
SEC Form 6-K filing (January 29,2003) at 18. See also March IO, 2003 Order, 18 FCC Rcd at 3521,13. 

at 3-4 md Exhiits 2,3,4,5,6 & 7; PLDT lmer to AT&T dated January 30,2003; Globc Petition at 11-12; MCI 
Opposition at 3; Globe Opposition at 3-4 and Exhiiit 3 (stating that it requested AT&T to stop sending Globe traffic 
but AT&T continued to send t d 5 c  and Globe claims it did not cut AT&T‘s direct circuits but it stopped t e d h g  

*‘ See Attachment A to Declaration of Mark Miller, AT&T Petitio& AT&T Petition at 4; M d h  Decl. at 10; 
PLDT letter to AT&T dated January 30,2003; Obias Decl. at 4 and Exhibit 6 
” See, e.g., MCI Petition at 2-3; MCI Petition at 2; MCI Opposition at 3; Obias Dtcl. at 3-4 and Exhibit 5. See 
also March IO, 2003 Order, 18 FCC Rcd at 3522,f 3. 
26 Letter from Donald Abelson, Chief, International Bureau, Federal ConrmUniCations Commission, to the 
Honorable Armi Jane Boje, Connnissioner, National Telecommunications Commission (January 30,2003). On 
February 11,2003, the Chief of the International Bureau, FCC, informed Commissioner Bode of the filinK of 
“whipsaw” petitions at the Commission. 
” See March IO, 2003 Order, 18 FCC Rcd at 3522,14. 
** See Memorandum Order, Republic of the Philippines, Department of Transportation and CommUniCations, 
National Telecommunications Commission (January 31,2003). 

See AT&T Petition at 4; Petition of WorldCom, Inc. for Prevention of “Whipsawing” on the U.S.-%lippkes 7.2 

See AT&T Petition at 3 4 ;  MCI Petition at 1-3; Miller Decl. at fi 8 & 10; AT&T Opposition at 2; Obias Dcd. 2) 

off-net traffic). 
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Telecommunications Commission issued an additional Memorandum Order to Philippine 
CaTTieTs.29 

9. In its petition, AT&T informed the Commission that PLDT and Globe began 
blocking their circuits carrying outbound U.S.-Philippine traffic on February 1, 2003.M 
Bayantel, Digitel, Smart, and Subic also began blocking a substantial number of circuits shortly 
thereafter.)’ PLDT began blocking MCI’s circuits on February 1,2003.” Mthough MCI had 
received similar demands for rate increases fiom nine carriers with which it corresponds in the 
Philippines, only PLDT, Smart, and Globe discontinued or degraded service with MCL33 AT&T 
attempted to refile its U.S.-Philippine traffic through alternative routes; however, AT&T noted 
that call quality and completion s~ffered.~ 

AT&T and MCI filed petitions on February 7, 2003 requesting that the 
Commission take action to protect U.S.-international carriers from “whipsawing” behavior 
occurring on the U.S.-Philippines route. Specifically, AT&T requested immediate enforcement 
of the prohibition on “whipsawing” under the Commission’s to prevent six foreign carriers 
in the Philippines (PLDT, Globe, Bayantel, Digitel, Smart, and Subic Telecom) h m  continuing 
to block AT&T’s U.S.-Philippines traffic in order to force AT&T to agree to a unilateral increase 
in existing rates for tennmab on services in the Philippines.= AT&T requested that the 
Commission issue an order directing all U.S. carriers to stop all payments to the Philippine 

10. 

. .  

See Memorandum Order, Republic of the Philippines, Department of Transportltion and Communications, 
National Telecommunications Connnission (February 7,2003) (issuing “a warning that the Commission sball exact 
obsmance of your responsibilities as a public service provider, to include that of kecping opcn your d c a t i o n  
circuits to pronmte PUBLIC SERVICE AND NATIONAL WELFARE and mnintain [a] level playing field m the 
conduct of your Operations” (emphusk in original)); PLDT Comments, Attac-t 12 at 2. 

at 2-3. See aho paragraph 26 ufia concming Globe’s contention that it blocked only off-net traf6c of AT&T. 
3’ 

at 2-3. In its petition, AT&T stated that PLDT and Globe wtrt blocking all or virtually all &&c sent by ATkT, 
while Smart, Bayantel and Subic were blocking the large majority of t&ic sent by AT&T and Digitel was blocking 
about a third of AT&T’s traffic. See AT&T Petition at 5. 

See, e.g., AT&T Petition at 5; AT&T Reply at 2; AT&T Reply at 4-5, Attachmnts A & C; AT&T Opposition 

See, e.g., AT&T Petition at 5 ;  AT&T Reply at 2; AT&T Reply at 4-5, Aitachments A & C; AT&T OppositiOn 

See, e.g., MCI Petition at 3; MCI Reply at 3.. 
33 See, e.g., MCI Petition at 1-2. Letter fiom Scott Shefferman, Associate Counsel, WorldCom, to Marlene 
Dortch, Secretary, FCC (filed February 2 1,2003). 

See, e.g., AT&T Petition at 5-6; AT&T Reply at 3. Refile or reorigination involves sending trafiic on a US.- 
international route through a third foreign point to the ultimate destination, taking advantage of the third foreign 
point’s termination agreement with the ultimate destination foreign point. 
35 The Commission established the ISP to prevent foreign carriers with market power fiom &Criminating or 
using threats of discrimination or other anticompetitivc actions, against competing U.S. carriers as a siratcgy to 
obtain pricing concessions regarding the exchange of international t d i c  (”whipsawing”). Specifically, the ISP 
requires that: (1) all U.S. carriers must be offed the same effective accounting rate and same effective date for the 
rate (“nondiscrimination”); (2) all U.S. carriers are entitled to a propofionate share of U.S.-inbound, or return traffic 
based upon their proportion of U.S.-o&und trafiic (“proportionate return”); and (3) the accounting rate is divided 
evenly 50-50 between U.S. and foreign carriers for US.-inbound and outbound trafiic so that inbound and outbound 
settlement rates are identical (“symmetrical settlemnt rates”). 47 C.F.R 8 43.51 (2002). See Intmational 
Settlement Policy Reform and Internutional Settlement Rates, IB Docket Nos. 02-324,96261, Notice of Proposed 
Rulemaking, FCC 02-285,17 FCC Rcd 19954,19957,y 3 (ISPReform NPRM). 
36 

32 

34 

See AT&T Petition at 1. 
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carriers for termination services pending full restoration of its circuits?’ MCI similarly requested 
that the Commission immediately order all U.S. carriers to suspend payments to PLDT, until 
PLDT has fully restored all U.S. carrier circuits and accepts all facilities-based traffic from other 
U.S. carriers terminating on PLDT’s network in the phi lip pine^.'^ In addition, AT&T’s petition 
included a U.S. Securities and Exchange Commission filing by Globe on January 29,2003 which 
showed that Globe signed agreements with PLDT, Smart, Bayantel, and Digitel to amend their 
existing interconnection agreements to increase rates for domestic termination of intemational 
calls from $0.08 to $0.12 per minute for termination on fixed networks and from $0.12 to $0.16 
per minute for termination on mobile netw~rks?~ 

11. On February 10,2003, the Bureau placed the AT&T and MCI petitions on public 
notice.”’ On February 21,2003, the Bureau received one comment and PLDT, Globe and Digitel 
filed oppositions to AT&T’s and MCI’s petitions.” 

PLDT and Globe maintained, among other things, that AT&T and MCI are not 
Victims of ‘’whipsawing.”’z In addition, PLDT argued that petitioners’ request for interim relief 
should be denied because: (1) the proposed rates at issue are still below the Commission’s 
relevant benchmark settlement rate of $0.19 per minute for the US-Philippines route and are 
“presumptively just and reasonable” under the Commission’s policies; (2) the Philippine market 
is competitive as demonstrated by the Commission’s approval of ISR on the US.-Philippines 
route; (3) PLDT had not offered its U.S. affiliate any “special concessions;” (4) the Commission 
should defer to the Philippine national regulator’s February 7, 2003 Memorandum Order that 
PLDT interprets to condone its actions; and (5 )  the petitioners will not suffer irreparable harm.” 
Globe argued that the events occurring on the U.S.-Philippines route are justised by ATBCT’s 
nonpayment for temmat~ ’ ’on services due on February 4,2003 and that Globe only blocked off- 
net traffic to PLDT out of necessity to prevent losses it will bear.” Digitel argued that AT&T 
had engaged in business practices that amount to the reverse ‘bvhipsawing” of Philippine 

12. 

37 See AT&T Petition at 1-2. 
38 See MCI Petition at 1. 
39 See AT&T Petition at 4; Globe Telecom, Inc., SEC Form 6-K filing (January 29,2003) at 18. See also March 
10,2003order, 18FCCRcdat~3,n.13. 

Public Notice, DA 03-390 (February IO, 2003). The Bureau subsequently extended the initial comment 
deadline in Public Notice, DA 03-468 (February 20,2003). 
‘I See Comments of Digicel Limited, IB Docket 03-38 (filed February 21,2003) (Digiccl Comments). See 
Opposition of Globe Telecom, IB Docket No. 03-38 (filed February 21,2003) (Globe Opposition); Philippine h n g  
Distance Telephone Compmy’s Consolidated Opposition to AT&T and WorldCom Petitions, IB Docket No. 03-38 
(filed February 21,2003) (PLDT Opposition); Comments of Digital Telecommuuicatiom Phils., Inc., IB Docket 03- 
28 (filed February 19,2003) (Digitel Opposition). 

42 s e e ~ ~ ~ ~ ~ p p o s i t i r n  
‘’ See PLDT Opposition. 

See Globe Opposition. Moreover, both PLDT and Globe argue that there is no evidence of collusive behavior, 
t by which and the agreements made among Philippine caniers for the proposed rates reflect ”merely the instnunen 

competitive caxriers operating in diffcrcnt segments of the market (international, local exchange and mobile 
respectively) agree to terminate their traffic to their various networks.” See PLDT Opposition at 6, n.13; Globe 
Opposition at 5.  

40 

U 
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~arriers.'~ In addition, Digitel stated that it and the other Philippine carriers are suffering from 
the worldwide downturn in the telecommunications market and the dwaluation of the Philippine 
currency, the peso, against the U.S. dollar.6 On February 27,2003, the Commission received six 
replies fiom U.S. and Philippine ~aniers. '~ 

On March 10, 2003, the International Bureau issued its Order hding that 
Philippine carriers "whipsawed" AT&T and MCI to the harm of U.S. consumers and ordered all 
U.S. carriers providing facilities-based services to suspend payments for termination services to 
the Philippine carriers pending restoration of circuits and removed the Philippines fiom the 
Commission's list of ISR routes. Specifically, the International Bureau found that PLDT had 
"whipsawed" U.S. carriers by threatening and then following through on the threat of blocking 
U.S. carriers' circuits to force a rate increase on U.S. The Bureau further found that 
the five other Philippine carriers, together with PLDT, "whipsawed" US. carriers into a rate 
increase." 

13. 

14. On April 9,2003, PLDT, Globe,m and ABS-CBNBayantel filed Applications for 
AT&T and Review requesting the Commission to review the Bureau's March 10, 2003 

Specifically, Digitel argued that AT&T requested a lower settlement rate from Digitel and when Digitel did not 
agree to lower its rate, AT&Tdkrted its internatid traffic to othcr carriers in the Philippines multiple times. 
Moreover, Digitel argued that it was not "blocking" AT&T's circuits, but it simply sent AT&T a notice thatit would 
terminate senices with AT&T six months from the receipt of the notice. Sce Digitcl Opposition. However. AT&T 
stated (hst its service with Digitel had been degraded and its trafllic colllpletion rata wen still below pre-Februry 1, 
2003 levels. See AT&T Reply at 2. 

See, e.g., Digitel Opposition at 8. PLDT states that its foreign debt costs have almost tripled because of the 
devaluation of the Philippine peso h m  an exchange of 20 pesos to the U.S. dollar to 54 pesos to the U.S. d o h .  
See Letter fiom Margaret PfeifTer, Counsel for PLDT, to Donald Abelson, Chief, International Burtau, Federal 
Communications Commission at 2 (filed February 27,2003). 

See Reply Comments of ABS-CBN Telecom North America, Inc. (filed February 27,2003) (ABS-CBN Reply); 
AT&T Reply to Oppositions to Emergency Petition for Settlements Stop Payment Order and Request for Immediate 
Interim Relief (filed February 27,2003) (AT&T Reply); Position Papcr of Bayan Telecommunications, Inc. (filed 
February 26,2003) (Bayantel Reply); Globe Telecom, Inc. Reply Comments (filed February 27,2003) (Globe 
Reply); Reply Comments of Verizon (fled February 27,2003) (Verizon Reply); Reply of WorldCom (filed 
February 27,2003) (MCI Reply). 

4s 

47 

See March 10,2003 Order, 18 FCC Rcd at 3527-8,711. 
49 Id. at 3528,3523, f l12  & 17. See also Memorandum Order, Republic of the Philippines, Department of 
Transportation and Communications, National Telecommunications Commission (March 12,2003). 

We note that the Application for Review filed by Globe included an Appendix 1 making legal argument in 
violation of the limit of twenty-five pages. See 41 C.F.R. 8 1.1 15(f). We hereby dismiss Appendix 1 and do not 
consider argument therein because it exceeds the page limit set forth in section l.l15(f) of the Commission's rules. 
We further note no motion was filed by Globe to exceed the page limitation. To the extent we address the merits of 
any argument rais edin Appendix 1, we arc not waivingourdisIlrissal or our right to dismiss these arguments on 
promdud grounds. Additionally, we would not be persuaded even if we were to reach the merits of any argument 
raised in Appendix 1. The argumnts raisad in Appe~&~ 1 are either addmsed in this Order on Review, which we 
were not required to do; or, they were arguments not raised before the Bureau or were not decisionally s imcant .  
'I See Applications for Review. 

8 



Federal Communications Commission FCC 04-1 12 

MCI opposed the Applications for Review.5z PLDT, Globe, and ABS-CBNBayantel filed 
Replies to the opposition comments on May 5, 2003.53 

Subsequent to the Bureau’s March 10, 2003 Order, as U.S. carriers reached 
interim agreements with the Philippine carriers, the U.S. caniers, as required by the Order, 
informed the Commission when the Philippine carriers began restonhg circuits to them on the 
US.-Philippine route. The Bureau immediately issued public notices lifting the stop payment 
order as it applied to each Philippine carrier that restored circuits.” The aspect of the March 10, 
2003 Order removing the Philippines h m  the ISR list and requiring U.S. carriers to make 
payments in compliance with the ISP remain in place, however.” 

HI. DISCUSSION 

15. 

16. Under Section 1.1 15(b)(2) of the Commission’s rules, an Application for Review, 
to warrant Commission consideration, must establish either that: (i) the delegated actions were in 
conflict with statute, regulation, case precedent or Commission policy, (ii) the actions involved a 
question of law or policy that has not previously been resolved by the Commission; (iii) the 
actions involved the application of precedent or policy that should be overturned or revised, (iv) 
there has been an erroneous finding as to an important or material question of fact; or (v) there 
has been prejudicial procedural error.% Further, no application for review will be granted if it 
relies on questions of fact or law on which the designated entity has been afforded no 
opportunity to pass?’ In the event the Commission chooses to deny an Application for Review, 
the Commission may deny such an Application with or without specifying its reasoning.” In this 

” AT&T Opposition to Applications for Review, IB Docket No. 03-38 (filed April 24,2003) (AT&T 
Opposition); MCI Opposition to Applications for Review, IB Docket No. 03-38 (filed April 24,2003) (MCI 
Opposition). 

PLDT Reply to Oppositions to Applications for Rcvicw, IB Docket No. 03-38 (filed May 5,2003) (PLDT 
Reply to Oppositions); Globe Reply to AT&T and MCI Oppositions to Globe’s Application for Review, IB Docket 
No. 03-38 (filed May 5,2003) (Globe Reply to Oppitions); ABS-cBN/Bayantcl Reply to Oppositions, JB Docket 
No. 03-38 (filed May 5,2003) (ABS-CBNhyantcl Reply to Oppositions) (collectively, Replies). 

53 

Seen.6supra. 
” The Department of Justice Antitrust Division initiated an independent investigation into the possibility of 
anticompetitive ptiw among Philippine tclccommumications c~mpanics involving c m i n  services provided to 
the U.S. and other international long distance telephone carriers. See, e.g., Manolette P. Tabingo, US. Justice dep ’t 
subpoenas 30 Filipino telco executives, BUSINESS W O m  “IERNET EDITION, January 13,2004; EstrcuS Toms, 
Ricciardone off to US as RP tetcos hearing starts, TODAY, January 15,2004 at 1; “Marichu Villanuera, Palace: US 
owes apology to 30 Pinoy telecom execs harassed in Hawaii, Rre PHILIpPrn STARNEWS, January 15,2004 at 5; 
Gov’tploys down USprobe of felezomfinnr, PHILIPPINEDAILY INQUIREF~, January 15,2004 at A-1; Carina L. 
Roncssvalles, RP topress issue on telco omiak, B ~ m s  WORLD, p.12, January 15,2004 at 12; Hawaiifiacas 
not seen affecting US, RP rate deals, DAILY TRIBUNE, January 15,2004 at 9; James H o o h y ,  Arroyo Wants 
Annwrs, ASIAN WALL S m  JOURNAL, p. A3, dated January 14,2004 at A3. See also DFA Summons US 
Ambassador Over Telecoms Clue, Pnss Relcase, Philippine Depaamnt of Foreign main, www.dfa.eov.oh, 
January 12,2004. Our actions have been wholly independent fromthe Department of Justice investigation. 
% 47 C.F.R. 5 1.1 150x2). See also 47 U.S.C. 8 155(c)(4-7). The Applications for Review apparently seek 
review of the Order pursuant to subsections (i), (ii), (iii), (iv) and (v) of Section 1.1 15@)(2) of the Commission’s 
rules. 

” See47 C.F.R. 8 1.115(c). ’* 47 C.F.R. 5 1.1 15(g). 
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Order, we address the major arguments raised by the parties in the proceeding; to the extent we 
do not address a particular argument set forth in the Applications for Review, we find that the 
arguments do not aggregate to the point of being decisionally significant. 

In this Order on Review, we affirm the Bureau's finding in its March IO, 2003 
O r d d g  that Philippine carriers "whipsawed" AT&T and MCI to the harm of U.S. consumers. 
The record reflects that PLDT, Globe, Bayantel, Smart, Digitel and Subic demanded a similar 
and substantial rate increase at approximately the same time.@ The record shows that at least 
five of the Philippine carriers entered into interconnection agreements that amended their 
existing interconnection agreements to increase rates for domestic termination of international 
calls h m  $0.08 to $0.12 per minute for termination on fixed networks and h m  $0.12 to $0.16 
per minute for termination on mobile networks.61 The demanded rate increases closely mirror 
the rate increases reflected in the interconnection agreements entered into among the Philippine 
~ a n i e r s . ~  The record also shows that the six Philippine camiers disrupted circuits when their rate 
demands were not met.O 

We also affirm the Bureau's action ordering all U.S. carriers providing facilities- 
based services to suspend payments to the Philippine carriers for tenhation services pending 
restoration of circuits. The Commission has precedent in protecting U.S. consumers and 
competition fiom anticompetitive behavior such as "whipsawing.'" The term "wwhipsawing" 

17. 

18. 

59 March 10,2003 Order, 

See, e.g., AT&T Petition at 3 4 ;  Miller Decl. at fl 8 & 10; AT&T Opposition at 2; Obias Dccl. at 3-4 and 
Exhibits 2,3 ,4 ,5 ,6  & 7; PLDT l m r  to AT&T dated January 30,2003; Globe Petition at 11-12; MCI Petition at 1- 
3; MCI opposition at 3; Globe Opposition at 3-4 and Exhibit 3 (stating that it requested AT&T to stop sending 
Globe traffic but AT&T continued to send tdXc and Globe claims it did not cut AT&T's direct circuits but it 
stopped terminating off-net traffic). 

See, e.g., AT&T Petition at 4; Globe Telccom, Inc., SEC Form 6-K filing (January 29, 2003) at 18; Globe 
Opposition at 4-5; AT&T Opposition at 3. See also March IO, 2003 Order, 18 FCC Rcd at 3,n.13. 

60 

61 

See n. 60 & 6 1 supra; para 24 infia. 

See, e.g., AT&T Petition at 1, 5; Miller Decl. at lJ 13; PLDT Opposition at 8; Obias Decl. at 4; AT&T Rcply at 
2-6 and Attachments A & C (based upon the answer seizurc rate (ASR) mcasunmtntf (numbcr of calls completed 
vs. circuits seized) with each of the Philippine carrim, AT&T informed the Commission that each carrier w a s  
engaged in blocking circuits); AT&T Opposition at 34,  AT&T Opposition to Motions for Extension of Time at 1-2 
(filed February 19,2003); MCI Petition at 3; MCI Opposition at 3; MCI opposition to Motiom for Extension of 
Time at 1-2 (filed Feb. 19, 2003); Letter from Scott Shcfferman, Associate Counsel, MCI to Marlene Dortch, 
Secretary, Federal Communications Commission (dated February 21,2003); ABS-CBN Reply at 3 and &gum 
Decl. at 3 (stating that Bayantel only has declined to terminate off-net traffic). 
64 

years. The ISP was formerly termd the unifom scttlemcnts Policy, or USP. The USP initially applied to 
telegraph and telex services and evolved through Commission decisions and practices. Thc intent of the USP was to 
ensure that U.S. carriers were treated fairly and that U.S. customers received the bcmfits that result fiom the 
provision of international services on a competitive basis. Among other things, the policy required uuifm 
accounting rates and uniform terms for sharing of tolls. See, e.g., Mackuy Radio and Telegrqh CO., 2 FCC 592 
(Telegraph Committee 1936). u f d  sub nom. Mac& Radio v. FCC, 97 F.2d 641 @.C. Cir. 1938) (In the 1936 
decision, thc Commission denied an application for Section 214 authority to m e  Norway bccause the settlement 
term would have permitted the Norwegian carrier to "whipsaw," or engage in anticompetitive behavior against, 
U.S. carriers by manipulating traffic flows and retaining a greater percentage of the accountq rate.); Modifications 
of Licenses in the Fixed Public and Fixed Public Press Services, 11 FCC 1445 (1946); iUac& Radio and Telegraph 
Company, 25 FCC 690 (195 I), rev'd on other grounds sub nom. RCA Communications, Inc. v. FCC, 210 F.2d 694 
(D.C. Cir. 1952), vacated and remanded, 346 U.S. 86 (1953); TRTTeZecomrnunications Corp., 46 FCC 2d 1042 

62 

63 

The Commission's policy of protecting the public interest from anticompetitive behavior goee back over sixty 

(continued .... ) 
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refers to a broad range of anticompetitive behaviors by foreign carriers possessing market power, 
in which the foreign firms exploit that market power in negotiating settlement rates with 
competitive U.S. telecommunications ~aniers.6~ Failure to protect U.S. consumers and 
competition ftom this kind of behavior would likely result in U.S. carriers paying above-cost 
settlement rates to carriers out of fear that they would lose business to carriers willing to pay the 
higher rate. 

19. While we affirm the Bureau's March 10, 2003 Order, as discussed below, we 
dismiss the requests of both Philippine and U.S. carriers that we modify the aspects of the March 
10,2003 Order removing the Philippines from the Commission's list of ISR-approved routes and 
requiring U.S. carriers to comply with the ISP in negotiating agreements for termination of 
service to the Philippines. We view this request as superceded by our recent decision in our 
2004 ZSP Reform Order to eliminate our ISR policy and to remove the ISP from benchmark- 
compliant routes.& Since the Philippines route was placed on the list of routes that we believe to 
be benchmark-compliant, the relief requested by parties in this proceeding will be addressed 
through the process established in the 2004 ZSP Reform Order.67 In this respect, we are 
encouraged that U.S. carrier circuits on the U.S.-Philippines route have been restored per interim 
agreements between U.S. and Philippine carriers, and that negotiations toward a final agreement 
have resumed." The public interest is generally served where parties are fret to negotiate 
commercial arrangements that tend to be more cost-based. In our 2004 ZSP Reform Order, we 
found that the ISP can inhibit U.S. carrier flexibility in arriving at agreements and that exempting 
its application h m  certain routes would enable U.S. carriers to negotiate more commercial 
at~angements.~~ We are hopeful that the actions we took in that decision will facilitate a 
resolution among the U.S. and Philippine carriers. 

(...continued from previous page) 
(1974). In 1986, the Commission termed the USP the "ISP" and exttndcd its application to Internatid Message 
Telepbonc Service (IMTS) in response to significantly greater rcportcd instances of 'bohilwawing." See also n.3 & 
35 supra; n.64 i n . 4 .  

monopolists to undermine U.S. law, injure U.S. carriers or disadvantage U.S. consumers."); Mexico Order, 13 FCC 
Fkd 24998 at 25000-01,7 6 (The Bureau has strictly enforced the Commission's regulations against 
whipsawing."). See also Cable di Wireless v. FCC, 166 F.3d 1224,1226 @.C. Cir. 1999) ("The FCC has 10% 
sought to protect U.S. carriers and U.S. consumers from the monoply power wielded by foreign telqhom 
comppnieS in the intemational telecommunications market."). See also March IO,  2003 Order, 18 FCC Rcd at 

See, e.g., A r g e n t i ~  Order, 11 FCC Rcd 18014,18014, q 1 ('The Commission will not allow foreign 

3525-27,y io. 
See 2004 ISP Reform Order at 12638. 

By virtue of the Bureau's March IO, 2003 Order removing the Philippines fiom the Commission-approved ISR 67 

list, the Bureau placed the Philippines on a list of countries identified in the 2004 ISP Reform Order as rcqUiring 
further notice and comment before the ISP is removed pursuant to that Ordcr. See 2001 ISP Reform Order at 
Appendw E. The 2004 ISP Reform Order allows all interested parties 30 days from the effective date of that 
decision to file comments or petitions on those routes, and 15 days to file nsponscs. At the end of that @d, we 
will remove the ISP for all routes for which no reasonable collcerns have been raised. We wil l  address those routes 
on which concerns have been raised af€er full review of the issues raised. See 2004 ISP Reform Order at 7 29. 

must nevertheless renegotiate their contracts with Bayantel based on the ISP. See ABSCBN Bayantel Application 
for Review at 4. We need not address this argument in view of our action in our 2004 ISP Reform Order. 
69 

ABS-CBN argues that, in view of these changed circumstances, the Bureau should explain why U.S. carriers 

See 2004 ISP Reform Order at Tlfi 13 and 28. 
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20. The Applications for Review allege that (1) there could have been no 
‘’whipsawing” because the Philippine market is cornpetitive,’O (2) the March Z0, 2003 Order did 
not properly apply Commission precedent,” (3) the March ZO, 2003 Order was inconsistent with 
the Benchmarks Order,“ (4) the March IO, 2003 Order violated the principles of comity and 
treaty obligations,” (5 )  the Bureau exceeded the bounds of its delegated authority,” (6) the 
Bureau committed procedural ~ I T O ~ ; ~  (7) the Bureau acted contrary to the public interest? and 
(8)  the Bureau’s March IO, 2003 Order was arbitrary and capricious.” In response, AT&T and 
MCI argue that (1) the Bureau properly found that the Philippine carriers engaged in 
‘hhipsawing,”” (2) the Bureau properly applied Commission precedent,79 (3) the Commission’s 
anti-whipsaw policies are fully applicable to below-benchmark rates,w (4) no deference to the 
Philippine regulator is requmd, (5 )  the Bureau is fblly authorized to enforce anti-whipsaw 
policies on ISR routes:’ (6) the Bureau acted in accordance with Commission procedures, 
precedent, rules and due process and provided adequate notice of the Bureau’s enforcement 
action,u and (7) the Bureau properly did not grant the “so-called” waiver request.” We address 
each issue below. 

21. PLDT and Globe allege that, because the Philippine 
international telecommunications market is competitive, there could have been no 
We h d  that the Bureau properly considered and rejected arguments addressing the relationship 
between “whipsawing“ and markets where competition exists.” The record demonstrates a 
market failure notwithstanding the existence of competing Philippine caniers. First, PLDT, the 

Philippine market. 

See, e.g., Globe Application for Review at 8,ll-15; PLDT Application for Review at 8,lO-12. See abo ABS- 

See, e.g., PLDT Application for Review at 15-16. 

See, ag., PLDT Application for Review at 17-18; PLDT Rcply to Oppositions at 1. See Internutiona~ 

70 

CBNlBayautel Application for Review at 2,15-16. 
71 

Settlement Rates, IB Docket No. 96261, Report and Order, FCC 97-280,12 FCC Rcd 19806 (1997) (Benchmmkr 
%der). 

See, e.g., PLDT Application for Review at 23-24; Globe Application for Review at 24-5. 

See, e.g., Globe Application for Review at 14-17. 

See, e.g., Globe Application for Review at 17-18. 

See. e.g., Globe Application for Review at 21. 

See, e.g., ABS-CBNIBayantel Application for Review at 17. 

See, e.g., AT&T Opposition at 4-18; MCI Opposition at 5-10. 

See, e.g., AT&T Opposition at 14-18; MCI Opposition at 10-20. 

See, e.g., AT&T Opposition at 14-16; MCI Opposition at 1618 .  

See, e.g., AT&T Opposition at 16; MCI Opposition at 13-16. 

See, e.g., AT&T Opposition at 18-23; MCI Opposition at 18-20. 

See, e.g., AT&T Opposition at 9- 10. 

See, e.g., Globe Application for Review at 8,22-23; PLDT Application for Review at 8. See also ABS- 

See, e.g., March 10,2003 Order, 18 FCC Rcd at 3524,3527,W 9,11,12 & 11.42. 

3 

” 

76 

77 

78 

79 

*’ 
** 
83 

84 

CBNlBayantel Application for Review at 2. 
85 

12 



Federal Communications Commission FCC 04-112 

dominant local exchange carrier,& “whipsawed” U.S. carriers by threatening and then following 
through on the threat to disrupt circuits to force a rate increase on AT&T and MCI - the two U.S. 
carriers unwilling to agree to the rate increases during ongoing negotiations.“’ Second, the five 
other Philippine carriers engaged in the same action with PLDT.“ While Globe argues that it 
could not engage in whipsawing alone:’ the Bureau did not make this finding. Instead, the 
Bureau found that Globe and four other nondominant Philippine carriers acted with PLDT in the 
exercise of market power to “whipsaw” U.S. carriers.w Under these circumstances, the Bureau 
correctly determined that there was a market failure and acted to protect the public interest by 
achieving the restoration of circuits and continuation of commercial negotiations. 

PLDT argues that the Bureau ignored the Commission’s decision that the 
Philippines market was competitive enough to allow ISR.9’ The Commission’s approval of ISR, 
however, does not alone indicate the presence of competition such that it is unnecessary to 
impose competitive safeguards. The Bureau stated that “[a]s the approval of ISR for a U.S.- 
international route is meant to provide a mechanism to achieve the goal of more cost-based 
termination rates, it is not intended to be a Commission finding that competition exists in the 
foreign market.’2 In addition, the Bureau stated that “[a]lthough the compliance with the 
settlement rate criteria for ISR approval may be an indication that there are competitive pressures 
on a U.S.-international route from competing carriers on the foreign end, the availability of least- 
cost routing methods such as refile and re-origination, or bypass mechanisms such as IP 
telephony, the Commission has retained the ISP on ISR-approved routes to address possible 
anticompetitive behavior or backsliding that may still o ~ c u r . ’ ~  Indeed, in the I999 ISP Reform 
Order, the Commission expressly retained the ISP on all ISR routes and noted the potential harm 
for any practice by which a foreign canier tenninates U.S.-inbound traf€ic at low rates and 
exercises its market power to require that U.S. carriers pay much higher rates to terminate traffic 
in the foreign market.” The Commission always has retained safeguards against whipsawing, 
along with the ‘To Special Concessions” rule on routes approved for the provision of ISR.“ 

22. 

86 

T e l e c o d c a t i o m  Markets” (available on the Commission’s website at www.fcc.eov/ib). 
See The “List of Foreign Telecommunications carriers that Are presumed to Posses Market Powcr m Foreign 

I See March IO, 2003 Order, 18 FCC Rcd at 3527-8,y 11. 

** Zd. at 3528,q 12. 
89 See Globe Application for Review at 13. 

See March IO, 2003 Order, 18 FCC Rcd at 3528,112. 
See PLDT Application for Review at 18-20. 

See March I O ,  2003 Orah, 18 FCC Rcd at 3529-30,q 13. 

See March 10,2003 Order, 18 FCC Rcd at 3530,1159. 

91 

92 

93 

See, e.g.. 1998 Biennial Review - Rdorm of the International Settlements Policy and Associated Filing 94 

Requirements, IB Docket Nos. 98-148 and 95-22, CC Docket No. 90-337 (Phase n), Report and Order and 
Rmnsideration, FCC 99-73,14 FCC Rcd 7963,7987,162 (1999) (1999 ISP Reform Ordm). 

The “No Special Concessions” rule and ccrtain filing requirements serve as safeguards agaiust nm-pnce 
discrimination and reinforce the ISP conditions. See 47 C.F.R 0 63.14 (2002). Generally, spcchl wnmsions 
between U.S. and foreign carrim with market power pose an unacceptable risk of antiwmpctitivc harm in the US.- 
international services market, whcreas, special Concessions between U.S. carriers and foreign canier~ that lack 
market pow may pennit carrim to offer innovative services that result in lower ratcs to U.S. custom. Policies 
on Foreign Participation in the U.S. Telecommunications Market, IB Docket Nos. 97-142 and 95-22, FCC 97-398, 

on 

95 

(continued ....) 
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23. Collective action. PLDT and Globe argue that they did not act collusively to 
whipsaw U.S. carriers.% PLDT and Globe argue that: the interconnection agreement into which 
at least five of the Philippine carriers entered9’ only addresses domestic rates and does not 
prevent a Philippine carrier fiom charging a U.S. carrier lower rates;s the rates proposed by the 
U.S. carriers were not identical as the Bureau and the record does not support a finding 
of collusion between the Philippine carriers as a matter of law.’” 

24. We find that the International Bureau properly found that the Philippine carriers 
engaged in collective action to “whipsaw” AT&T and MCI.’” The record shows that PLDT, 
joined by five other Philippine carriers, disrupted AT&T and MCI circuits when these two 
carriers r ebed  to agree to substantial and similar settlement rate increases that were demanded 
by the Philippine carriers.’” At least five of the Philippine carriers entered into agreements as to 
what they would charge each other for termination of international traffic.IO.’ Contrary to PLDT’s 
and Globe’s arguments, the interconnection agreement apparently did have an effect on 
intemational termination rates and, indeed, prompted Globe to block what it terms as “off-net 
traffic” (traffic with a final destination within the Philippines that falls outside of Globe’s 
network) to avoid charging AT&T and MCI rates lower than those in the interconnection 
agreement.‘M The fact that the rates the Philippine carriers proposed were not identical, as Gisbt. 

(...continued from previous page) 
Report and Ordcr and Order on Reconsideration, 12 FCC Rcd 23891 at 2395765, fl156-170 (1997) (Foreign 
Participation Orderj. The commission finther narrowed the application of the “No Special Conccssions” rule in the 
ISP Reform Order by partially removing the rule as it applies to terms and conditions under which tr&c is s d d ,  
including the lllocation of return traffic or “grooming“ arrangcmcnts, on a route w h m  the Commission removes the 
ISP. For example, the “No Special conccSsions” d e  st i l l  applies to terms and conditions unrelated to the 
scttlrxmnt of M c ,  such as interconmcton of international facilities, private line provisioning and maintmanCt, 
and quality of service on route8 wkrc the ISP is lifted. See I999 ISP R~$orm Order, 14 FCC Rcd at 7994-98, n 8 2 -  
94. See also Rules and Policies on Foreign Pamkipapation in the US. Telecommunications Market, IB Docket NO. 
97-142, Order on Reconsideration, 15 FCC Rcd 18158 (2000) (Foreign Participafion Recon Order). 

See, e.g., PLDT Application for Review at 11-15; Globe Application for Review at 10-13. See aLro ABS- 
CBNBayantel Application for Review at 15-16 (arguing they did not act in conccrt with other Philippint carriers to 
“whipsaw” US. carriers). 
97 

% 

See Globe Telecom, Inc., SEC Form 6-K filing, (January 29,2003) at 18. 

See PLDT Application for Review at 12; Globe Application for Review at 10-1 1; ABS-CBNBayantel 

See, e.g., Globe Application for Review at 1 1-12. 

See, e.g., PLDT Application for Review at 11-15; Globe Application for Review at 1 1. 

See March IO,  2003 Order 18 FCC Rcd at 3533,117. 

See, e.g., March 10, 2003 Order 18 FCC Rcd at 3527-3528; AT&T Petition at 5; AT&T Reply at 2; AT&T 
Reply at 4-5, Attachments A & C; AT&T Opposition at 2-3; MCI Petition at 3; MCI Reply at 3; MCI Opposition at 
3-4. 

Application for Review at 15. 
99 

I” 

Io‘ 

102 

See Globe Telecom, Inc., SEC Form 6-K fling, (January 29,2003) at 18. 

Globe argues that the intcrcormection agreement only addressed domestic intercomction rates that could not 

103 

104 

be reasonably inteTpreted to reflect collusion among Philippine carriers wilh respect to mtCmatid tenninatiOn 
rates. See Globe Application for Review at 1 1. Bayantel made the 8 8 ~  argument in its rcply comments to thc 
AT&T and MCI Petitiom. See ABS-CBN Reply, Atlidavit of Mariel Esguerra at 3, p 7. We find that Globe’s 
commtnts belie these points when they attempt to rationalize the blocked traf€ic by the fact that they would low 
approximately S0.04 per minute of traffic transferred to another Philippine carrier’s network by virtue of the 
interconnectiOn agreement setting rates at $0.12 per minute. See Globe Application for kview at 5;  Globe Reply to 

(con hued....) 
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points out,1os does not change the fact that the increases were similar (with slight discrepancies), 
substantial and unacceptable to AT&T and MCI. 

PLDT and Globe argue that the Bureau failed to demonstrate “collusion” under 
the U.S. antitrust laws.106 The Bureau neither attempted nor was required to make such a &ding 
under the public interest standard of the Communications Act. The Bureau stated in the March 
10,2003 Order that it was not making such a finding under the antitrust laws.’O’ As noted above, 
the Department of Justice is investigating the possibility of anticompetitive practices among the 
Philippine carriers under its authority pursuant to U.S. antitrust laws. 

In addition, we reject Globe’s argument that it did not engage in whipsawing 
because it only blocked traffic that ultimately goes off of Globe’s network. Globe contends that 
the Bureau disregarded exculpatory evidence such as Globe’s assertion that it did not block 
circuits with AT&T but ceased to terminate off-net traffic to avoid financial losses.’” AT&T 
responds that it provided data to the Commission showing that Globe terminated virtually no 
AT&T calls after February 2, 2003.’09 We find that the Bureau recognized this issue and 
properly considered and rejected this argument in the March IO,  2003 Order.‘lo In the March IO, 
2003 Order, the Bureau stated that “[tlhe fact that Globe is only partially blocking circuits with a 
U.S. canier does not erase the fact that Globe is retaliating against AT&T for refbsing to accede 
to a rate increase and is engaged in ‘whipsawing.”’”’ Moreover, the action taka by the Bureau 
in its March IO,  2003 Order was appropriate notwithstanding Globe’s claim that it was willing to 
continue The Bureau’s Order properly sought to remedy anticompetitive 
behavior of Globe and other Philippine carriers that effectively disrupted U.S.-international 
networks and affected U.S. consumers. 

25. 

26. 

(...continued fkom previous page) 
Oppositiom at 5.  See also Globe Telecom., Inc., SEC Form 6-K filing (January 29,2003) at 18. Indeed, the fact 
that the Philippine carriers entered into the interconnection agreements is an important factor as to why market 
forces did not defeat the anticompetitive behavior. If the carriers had not entered into the agreements, a US. carrier 
could have agreed to give one of the Philippine camers all of its traffic at a lower rate than what another Philippine 
carrier demanded. But, with the interconnection agreements in place, no Philippine carrier could take all of the 
traffic without losing money every time it had to hand off a U.S. caller to the customer of another Philippine carrier. 

See Globe Application for Review at 11-12. 

See Globe Application for Review at 11-12; PLDT Application for Review at 13. 

See March IO, 2003 Order, 18 FCC Rcd at 3533,y 17, n.80. 

See Globe Application for Review at 21-22 and Appendix 1. See also ABS-CBN Reply at 6-7. AS discussed 
above, we dismiss Appendix 1 because it exceeds the page limit set forth in 47 C.F.R. 5 I .115(f). We do not waive 
the dismissal or right to dismiss. 

See AT&T Opposition at 6; AT&T Reply at 4-5, Attachments A & C.  See also letter from James J.R. Talbot, 
Senior Attorney, AT&T, to Donald Abelson, Chief, International Bureau, Federal Communications Commission at 6 
(filed March 6,2003); AT&T Reply, 4-5, Attachments A & C. 
‘Io 

‘ I ‘  Id. 

See Globe Application for Review at 2 1-22, Appendix 1. AT&T responds that its refusal to pay Globe’s 
requested rate increase was not a refusal “to negotiate.” AT&T Opposition at 11.20. We dismiss arguments raised in 
Appendix 1 of Globe’s Application for Review because they exceed the page limit set forth in section l.l15(f) of the 
Commission’s rules. We do not waive this dismissal or right to dismiss. 

‘OS 

106 

lo’ 

108 

109 

See March IO, 2003 Order, 18 FCC Rcd at 3528,112. 
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27. Eflect of Benchmarks. PLDT and Globe argue that the Bureau has rewritten 
Commission policy by creating a new cost-justification requirement for below-benchmark rate 
increases and that the Bureau ignored the Commission’s policy that rates at or below benchmark 
are presumptil ely reasonable.”’ The Bureau did neither. The Commission’s 1997 Benchmarks 
Order requires U.S. carriers to negotiate settlement rates at or below benchmark levels 
established by the Commi~sion.~~‘ The Commission established its benchmarks policy with the 
goal of reducing above-cost settlement rates paid by U.S. carriers to foreign carriers for the 
termination of international traffic where market forces had not already achieved that result.’I5 
The Commission recognized, however, that the benchmarl !es were “still considerably above 
cost-based rates” and it retained its ability to review modlit ~ sion of settlement rates.’I6 While 
the Commission considered benchmark settlement rates to be presumptively just and reasonable, 
the Commission did not establish benchmarks as a floor below which foreign carriers could 
engage in anticompetitive behavior for the purpose of forcing US. caniers to agree to rate 
increases that would be passed on to U.S. consumers. As the International Bureau pointed out in 
the March 10, 2003 Order, the Commission expected that, in a fully competitive market, U.S. 
carriers would negotiate rates below the benchmark rates, and the benchmark rates do not 
supercede Commission policy against anti-competitive whipsawing.”’ 

28. In the matter before us, termination rates for the U.S.-Philippine route previously 
The Bureau’s Order focused on had been negotiated below the applicable benchmarks. 

See PLDT Application for Review at 17-1 8; PLDT Reply to Oppositions at 1; Globe Application for Review at 113 

22-23. 

See, e.g., Benchmarks Order, 12 FCC Rcd at 19806,y 1. 

Benchmarks Order, 12 FCC Rcd at 19862-63,n 1 15. The Commission concluded that the benchmark rates are 

I I4 

I15 

necessary because, under the ament international accounting rate system, the settlement rates U.S. carriers pay 
foreign carriers terminate U.S.-originated traffic are, in most cases, substantially above the costs foreign carriers 
incur to terminate that traffic. Intcmational Settlement Rates, IB Docket No. 96-261, Report and order on 
Reconsideration and Order Lirting Stay, FCC 99-124,14 FCC Rcd 9256 at 9256, 1 3  (1999) (Benchmarks 
Reconriderarim Order). 

See, e.g., Murch I O ,  2003 Order, 18 FCC Rcd at 3532,116; International Settlement Policy Reform and 
International Settlement Rates, IB Docket Nos. 02-324,96261, Notice of Proposed Rulemaking, FCC 02-285,17 
FCC Rcd, 19954, 19978,144; Benchmarks Order, 12 FCC Rcd at 19855-56, fl101-102. Globe takes issue with 
the Bureau’s statement that the ITU “has encouraged the promotion of cost-based rates.” See March IO, 2003 
Order, 18 FCC Rcd at 11.54, citing ITU-T Recommendation D-140. Globe correctly points out that the Commkion, 
in a previous order, accurately characterized Recommendation D-140 as calling for carriers to “adopt 
nondiscriminatory, cost-oriented, and transparent accounting rates.” See Benchmarks Order, 12 FCC Rcd at 19814. 
The Commission indicated in the Benchmarks Order that benchmarks would implement Recommendation D-140, 
but also emphasized, however, that it was committed to achieve more cost-based rates beyond the immediate 
reduction of settlement rates through benchmarks. See Benchmarks Order, 12 FCC Rcd at 19814-19816. 
Nevertheless, the Bureau’s characterization of Recommendation D-140 was not of decisional significance in how to 
respond to “whipsawing” by the Philippine carriers. 
‘ I 7  

which the Commission contrasts its ISP with its Benchmarks Policy, stating that the focus of the ISP is “on 
preventing foreign carriers from discriminating among US. carriers,’’ and that the goal of the Bencbmarks Policy is 
to “to reduce settlement rates where market forces have not led to more cost-based settlement rates.” See also our 
recent 2004 ISP Reform Order, in which we removed the ISP from benchmark-compliant routes, but retained 
regulatory safeguards to protect U.S. consumers from anticompetitive behavior by foreign carries, such as 
threatening or carrying out circuit disruptions in order to achieve rate increases or changes to terms and conditions 
of agreements. See 2004 ISP Reform Order at 160. 

I I6 

March I O ,  2003 Order, 18 FCC Rcd at 1 16. See also Benchmarks Order, 12 FCC Rcd at 19863,1116, in 
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protecting U.S. consumers from the effects of the market failure caused by the anticompetitive 
behavior of six Philippine carriers attempting to force U.S. carriers to agree to an increase in 
previously negotiated rates. We find that the Bureau acted properly notwithstanding that the 
“rate” increases demanded by the Philippine carriers were below benchmarks.118 The Bureau 
stated that “[tlhe fact that the increased rates demanded by PLDT and the other carriers do not 
overshoot the benchmark does not change the fact that the rate increase results h m  the exercise 
of market power through ‘~hipsawing.””~~ The Bureau correctly found that “[ilt would be flatly 
contrary to the ISP, and it would be detrimental to consumer welfare in the Philippines and in the 
U.S., to permit PLDT to force up settlement rates by ‘whipsawing’ U.S. carriers, either alone or 
by acting in concert with other Philippine 

Commission precedent. PLDT attempts to distinguish the Argentina Order and 
argues that precedent does not support a finding of whipsawing.121 In the Argentina Order, the 
Intmational Bureau ordered U.S. carriers providing direct facilities-based service to Argentina 
in conespondence with the Argentine carrier, Telinstar, to suspend settlement payments to 
Telinstar. The Bureau took this action upon finding that Telinstar had engaged in discriminatory 
and retaliatory behavior against AT&T that constituted “whipsawing” and Violated the 
Commission’s ISP. That behavior involved blocking AT&T circuits to Argentina and disabling 
AT&T’s USADirect service to Argentina in retaliation for AT&T’s efforts to negotiate lower 
accounting rates consistent with Commission policy goals and direction to U.S. carriers.’” 

PLDT argues that the Argentina rate was above benchmark while the PLDT rate 
is below ben~hmark’~  As further discussed above, the fact that the rate i n c m  demanded by 
PLDT and other Philippine carriers were below benchmark is irrelevant to the h c h g  that 
Philippine carriers ‘’whipsawed” U.S. carriers.1u PLDT also argues that the Argentine carrier 
was a monopoly with 100% of the market and the arrangement was governed by the ISP, while 
the Philippines market is cornpetitive.ls As discussed above, the Bureau properly considered 

29. 

30. 

The Bureau did not, as PLDT contends, add a requirement that carriers must submit cost studies to justify rate 
increascS. See PLDT Application for Review at 20. Nor did the Bureau act in contmVention of& Commission’s 
presumption of the reasonableness of benchmark rates by cithg Commission precedent finding that “Whipsawing“ 
forces U.S. carriers to recova unreasonably high rates, as Globe contends. See Globe Application for Review, 
Appcndix 1. See also Globe Application for Review at 22, Appendix 1. We dismiss arguments raised in Ap- 
1 of Globe’s Application for Review bccause they exceed the page limit set forth in section 1.1 15(Q of the 
Co&sion’s rules. We do not waive this dismissal or right to dismiss. Even if we wcre to reach the d t s ,  we 
would not be persuaded. The Bureau’s finding of wlupsawing centered not on the rates themselves, but on the 
Phdippine carriers’ anticompetitive behavior of acting in concert to cut off circuits while attempting to force a 
significant rate increase. See, e.g., March IO,  2003 Order, 18 FCC Rcd at 3532,a 15. Cost studies are not required, 
but they might be one way of trying to prove that shutting down CirCUik in the midst of negotiations was masonable. 

118 

See March IO, 2003 Order, 18 FCC Rcd at 3528,n.47. 

See March IO, 2003 Order, 18 FCC Rcd at 3528,1~47. 

See PLDT Application for Review at 15-16. 

See Argentina Order, 11 FCC Rcd at 18016-18017. See aho Argentina Order on Review. 

See PLDT Application for Review at 15. 

Seem 27-28 supra. 

See PLDT Application for Review at 15. 

I n  
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and rejected those arguments.126 The Bureau acted because the actions of the dominant 
Philippine carrier, along with nondominant carriers, harmed competition on the U.S. Philippines 
route. PLDT further argues that when the Argentine carrier disrupted AT&T’s service, it had an 
interim accounting rate agreement that it violated to punish AT&T for seeking a rate reduction 
while no rate agreement was in place when PLDT suspended direct conuection to its circuits. 
The Bureau was aware that there were existing unresolved contract disputes at the time as to the 
actual status of the agreements between U.S. and Philippine carriers.’” The Bureau justifiably 
acted on the facts that had been brought to its attention with respect to the behavior of the 
Philippine carriers. The Bureau determined “whipsawing” based on the documented conduct of 
the Philippine carriers whichwere demands forsimilar and substantial rate increases at 
approximately the same time and then disrupting traffic at about : same time when their 
demands were not met.128 Consequently, we are not persuaded by PLDT’s attempt to dis! nish 
the Argentina Order. 

31. Globe also argues that the Bureau expanded the definition of whipsawing and 
enforced it against a below-benchmark rate established in a competitive market.IB We find that 
the Bureau did not expand the definition of whipsawing. Indeed, six Carriers, together which 
possess market power on a route, acting collectively to block service to U.S. carriers in an 
attempt to force those U.S. carriers to accept higher settlement rata falls squarely within the 
well-established definition of whipsawing.IM As discussed above, the fact that the rates were 
below benchmark does not alter the fact that whipsawing o c c ~ e d . ’ ~ ’  The Bureau properly 
focused on protecting U.S. consumers h m  the effects of the market failure caused by the 
anticompetitive behavior of six Philippine carriers attempting to force two U.S. carriers to agree 
an increase in previously negotiated rates.132 

International obligations. PLDT and Globe argue that the March 10.2003 order 
violated the principles of comity and treaty obligations by failing to give respect to the decisions 

32. 

~~ 

See, e.g.. March 10,2003 Order, 18 FCC Rcd at 3524 & 3527, 

See, e.g., March 10.2003 Order, 18 FCC Rcd at 3531,1169. 

See March 10,2003 Order, 18 FCC Rcd at 353 1,115. Globe objects that thc Bureau relied upon ATBcT’s 
statement and did not indcptxddly review the contracts. See Globe Application for Review, Appendix 1. We 
dismiss arguments raiscd in Appendix 1 of Globe’s Application for Review because they excctd the page limit set 
forth in section 1.1 15(f) of the Commission’s rules. We do not waive this dismissal or right to dismiss. Even if we 
were to reach the merits, we would not be persuaded See uLro ABS-CBN Reply at 6-7. As AT&T points out, 
Globe docs not offer an alternative interpretation of its underlying service agreement with AT&T. See AT&T 
Opposition at 6-7 and n 19. 

9.11, 12 & 11.42. 
I*’ I 

See Globe Application for Review at 8-10. 

See, e.g., 1999 ISP Reform Order, 14 FCC Rcd at 7966, 8 (“In negotiating scttlemcnt rates, foreign 130 

monopoly carriers could pit competing US. carriers against one another, exploiting thc fact tbat U.S. carriers 
unwilling to pay settlement rates demanded by foreign carriers would lose business on those routes to the higher- 
bidding US. competitors, as then are. no alternative means of terminating international traffic. This practice, known 
as “whipsawing,” can drive up the cost to U.S. carriers of terminating international traffic in foreign markets, and 
hence, the prices paid by U.S. cmsumem.3. See uLro 1[ 33 infia citing 1999 ISP Reform Order, 14 FCC Rcd at 
7973, p ?O; March 10, 2003 Order, 18 FCC Rcd at 3519, n.1. 

13’ See fi 27-28 supra. 

I See, e.g., March IO, 2003 Order, 18 FCC Rcd at 3525-3532. 132 
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of the Philippine regu1at0r.I~~ We disagree. The Bureau’s March IO, 2003 Order properly 
considered and rejected these arguments.ly The Bureau properly found that “the Commission 
has the authority and responsibility to oversee and regulate rates authorized U.S. carriers agree to 
pay foreign carriers to the extent those rates affect U.S. competition and consumers, despite the 
indirect effect on a foreign market.”13s It is well-settled that o w  authority over US.-international 
settlement rates and practices is not an assertion of extraterritorial regulation of foreign carriers; 
rather, it is a constraint over U.S. carriers to protect the public intere~t.”~ 

Globe argues that the March IO, 2003 Order created an impossible situation for 
the Philippine carriers because the Commission issued the stop payment order and the Philippine 
regulator directed all Philippine carriers not to accept terminating traflic via direct circuits h m  
U.S. caniers that do not pay them for services rendered.’.” The Commission has previously said 
that remedial action may be appropriate where a foreign carrier “that otherwise would appear to 
lack market power might possess some ability to set rates for t emhating U.S. tramc due to 
government policies or collusive behavior in the foreign market.”’” We find that the Bureau 
properly acted to protect competition and U.S. consumers. 

PLDT and Globe argue that the Bureau exceeded the 
bounds of its delegated a~th0rity.l~~ In this Order, we affirm all substantive points of the March 
10, 2003 Order.‘“‘ Therefore, we need not address PLDrs and Globe’s arguments regarding 
delegated authority. 

35. Procedural error. Globe argues that the Bureau erred by p m u h g  a rulemaking 
process when the situation called for adjudication with an adequate hearing.“’ We find that 
Globe‘s argument was not raised before the Bureau and, consquently, cannot be raised here and 
is accordingly dismissed on procedural grounds.14* Even if we were to reach the merits, which 
we are not required to do, we would not be persuaded. We note that the Commission has broad 

33. 

34, DeZegated authority. 

See PLDT Application for Review at 23-24; Globe Application for Review at 24-5. 

See, e.g., March IO, 2003 Order, 18 FCC Rcd at 3532, q 15; Cable & Wireltw v. FCC, 166 F.3d 1224 @.C. 
Cir. 1999). We note that the commission has eliminated the callback policies citcd by Globe. See Globe 
Opposition at 13; Enforcement of Other Nations’ Prohibitions Against the Uncompleted Call Sipding 
Configuration oflnternational Call-Back Service, IB Docket No. 02-18, RM-9249,0rdcr, FCC 03-63,18 FCC Rcd 
6077 (rel. March 28,2003). 

See March 10,2003 Order, 18 FCC Rcd at 3531-2,Y 15; Cable & Wireless v. FCC, 166 F.3d 1224 @.C. Ck. 
1999). 

Cable & Wireless v. FCC, 166 F.3d 1224 @.C. Cir. 1999). See also 2004 ZSP Reform Order at 174. 

See Globe Application for Review at 24-25. 

See 1999 ISP Reform Order, 14 FCC Rcd at 7973,130. 

See PLDT Application for Review at 20-21; Globe Application for Review at 13-16. 

See, generally, March 10,2003 Order. 

See Globe Application for Review at 17-18. See also ABS-CBNBayantel Application for Review at 21. In 

I 3 6  

137 

”* 
139 

I“ 

addition, ABS-CBN/Bayantel argue that the International Burtau inappqniately suspended section 43.51@)(2). 
See ABS-CBNBayantel Reply to Oppositions at 3. In light of the recent 2004 ZSP Reform Order that set out a 
process to exempt certain routes (including the Philippine) from the ISP, we need not ad&ess these ar@unents here. 

See 47 C.F.R. 6 1.1 15(c). 
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discretion to proceed through rulemaking or adj~dication.“~ There is no requirement for a 
hearing on the record in the instant case,’” Additionally, as discussed below, the Bureau was not 
required to provide special or particularized notice to the Philippine carriers, as the March IO, 
2003 Order was an act of domestic regulation.’45 In addition, the Philippine carriers were given 
adequate notice of relevant petitions and were af€orded the opportunity to comment and reply to 
the petitions filed by AT&T and MCI and to the relief requested in those petitions.’” 

Globe argues that the Bureau failed to seek notice and comment on those aspects 
of the March IO, 2003 Order that were appropriately addressed in a r~lemaking.’~~ We find that 
Globe’s argument was not raised before the Bureau and, consequently, cannot be raised here and 
is accordingly dismissed on procedural grounds.14* Even if we were to reach the merits, which 
we are not required to do, we would not be pmuaded. The Bureau acted in accordance with due 
process. The Bureau did not create a new rule; it merely applied Commission policy on 
“whipsawing” to a new factual c i r ~ ~ t a n c e . ~ ~ ~  The requirements of notice and opportunity to 
comment do not apply to interpretive rules - rules that do not contain new substance but merely 
express the agency’s understanding of a statute or rule.” Furthermore, “an agency’s conclusion 
that its order is interpretive ‘in itself is entitled to a significant degree of creden~e.””~’ Finally, 
the Philippine caniers had reasonable notice and opportunity to comment in any event.152 In fact, 
the Bureau provided Philippine carriers with more notice and opportunity for comment than was 
provided in previous ISP enforcement actions upheld by the Commission.‘” 

36. 

See, e.g., SEC v. Chenery Cop., 332 U.S. 194,203 (1947). 

See, e.g., American Telephone and Telegraph Co. v. FCC, 572 F.2d 17,21-22 (2d Cir. 1978). See a h  AT&T 
Cowation Application for Authority under Section 214 of the Communications Act, as amended, to Discontinue 
the Q&ring ofHigh Seas Service and to Close itr File No. ITC-MSC-l9981229-00905,16 FCC Rcd 13636 (2001). 

143 

144 

See n152 inj-a. 

The Commission made clear in the Argentina Order that no speckc notice was required that the Bureau might 
impose a stop payment order, because canim were already on notice from the Commission’s rula and prior ISP 
decisions that discriminatory practices would result in cnforcemnt action. See Argentina Order on Review, 14 FCC 
Rcd at 8315-16, pB 23-24. 

See Globe Application for Review at 18-20. See also Globe Application for Review at 22-23. 

See47 C.F.R. 8 1.115(c). 

See, e.g., n.3,35,64 & 65 supra regarding ‘‘whipsawiug.” 

See Sprint C o p  v. FCC, 315 F.3d 369,373 (D.C. Cir. 2003) (finding that agencies have the authority to 
“clarify. . . existing rules without issuing a new NPRM and engaging in a r o d  of notice and comment.”). See ako 
National Family Planning & Reproductive Health Ass’n v. Sullivan, 979 F.2d 227,237 0 . C .  Cir. 1992). 
Is’ See Viacorn International Inc. v. FCC, 672 F.2d 1034,1042 (2“ Cir. 1982) (citation omitted). 

Public Notice, DA 03-390 (February 10,2003). This Notice was not required under the rules. Indeed, the 

149 

1% 

Bureau provided Philippine caniers with more notice and opportunity for comment than bas been provided in 
previous ISP enforcement actions upheld by the Commission. The B m u  subsequently extended the initial 
comment deadline in Public Notice, DA 03468 (February 20,2003). See Peru Order, 14 FCC Rcd 8318 at 8328- 
29, fl24-26 (concluding that the Bureau’s enforcement of its existiug ISP against US. c d m  represated “an act 
of domestic regulation” and finding that the Bureau “had no obligation to serve the modification requests on any 
foreign carrier or to seek comment ftom them. . . [and the. Cammission satisfied] whatever process rights a foreign 
correspondent. . . may have by providing notice of the ISP [and any amen- the Commission makes in its 
rulemahngs].’~. See also Argentina Order on Review, 14 FCC Rcd at 8315-16, lf 23-24. 

See, e.g., Argentina Order on Review, 14 FCC Rcd at 8315-16,n 23. 153 
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37. Globe and ABS-CBNBayantel argue that the Commission erred in determining 
remedies.” We disagree. The Commission has broad authority to take action on 
anticompetitive behavior.’” As discussed above, the Commission always has retained the ISP 
and its safeguards against “whipsawing,” along with the “No Special Concessions” rule, on 
routes approved for the provision of ISR’” Because the Commission may protect consumers 
from the effects of whipsawing, either through the ISP or now as part of the safeguards retained 
where the ISP has been removed fiom routes,’” the stop payment order imposed by the Bureau is 
within Commission authority and comprises appropriate remedial action. Furthermore, the 
remedy is not unnecessarily broad. It is narrowly focused on restoration of U.S. carrier circuits 
on the U.S.-Philippine route and a resumption of commercial negotiations on termination rates 
without anticompetitive whipsawing behavior. 

PLDT and Globe further argue that directing U.S. carriers to suspend payments 
has an impermissible retroactive effect.’s* We find that this issue was not raised before the 
Bureau and the parties cannot appropriately raise it before the Commission and, therefore, it is 
dismissed on procedural Even if we were to address the merits, which we are not 
required to do, we would not be persuaded. The parties cite no legal authority for the proposition 
that the Bureau’s action had an impermissible retroactive effect. Further, the issuance of a stop 
payment order upon the finding of “whipsawing” is not new and the parties were on notice as to 

38. 

See Globe Application for Review at 20-21 (arguing that the Bureau acted contrary to due process in ruling on 1% 

matters not put before it and granting relief not requested by my party). See d o  ABS-CBN/Bayantel Application 
for Review at 20,22-23 (arguing that even assuming they engaged in whipsawing, given the prior ISP exenrptiOn, 
such I finding did not provide a legal basis for automatidy reimposing ISP and also that m i t i o n  required a 
full explanation of relevant costs and benefits akin to that conducted by the FCC in 1999 when it repealed the ISP 
d e ) .  
’” 
U.S.C. 0 152(1); 47 U.S.C. 8 153(17); 47 U.S.C. 4 201(a) BE (b); Cable and Wde.~s v. FCC, 166 F.3d at 1231 
(finding that accounting rates constitute a “practice“ or a “charge” that is “in c o d o n  with” the provision of 
mtemational communications within the maning of Section 201); Regulation of International Accounting Rates, 
Ordtr on Reconsideration, 7 FCC Rcd 8049,8052 a18 (1992) (stating that the Commission may enforce the ISP 
requirements using whatever mechanisms that are within the Commission’s authority to mure nondiscriminatory 
accounting rate arrangements); AT&T C b p ,  MCI Telecommunications Corp.. Sprint, LDDS, WwldCom, Petitions 
for Waiver of the International Settlements Policy to Change the Accounting Rate for Switched Voice Service with 
Peru Re: Applications on Review, Order on Rcview, FCC 99-89,14 FCC Rcd 8318 (1999); Petition ofAT&T Gorp 
for Approwl of a Waiver of the International Settleinrents Policy Regarding Arrangements for Service between the 
UnitedStutes and Venezuela, Report and Order, DA 00-1255,15 FCC Rcd 9684 (Int’l Bur. 2000); Sprint 
Communications Company L.P., Petition for Waiver of the International Settlements Policy to change the 
Accounting Rate for Switched Voice Service with Chile (Bell South), Order, DA 01-2120,16 FCC Rcd 16387 (Int’l 
Bur. 2001); GTE Hawaiian Tel International Inc., Petition for Waiver of the International Settlements Policy to 
change the Accounting Rate for Switched Voice Service with Vietnam, Order, DA 01-713,15 FCC Rcd 6838 (Int’l 
Bur. 2001). 

See 2001 ISP Reform Order at 01[ 4142 (citing Gable & Wireless v. FCC, 166 F.3d 1244 (D.C. Cir. 1999); 47 

See, e.g., 1999 ISP Reform Order, 14 FCC Rcd at 7987,a 62. See aho March IO, 2003 Order, 18 FCC Rcd at 

See 2004 ISP Reform Order. 

See Globe Application for Review at 20-21; PLDT Application for Review at 19. See uho ABS- 

See41 C.F.R 0 1.115(c). 

1% 

3528-30,l 13. 
Is’ 

IS8 

CBNlBayautel Application for Review at 20. 

21 



Federal Communications Commission FCC 04-112 

how the stop payment order is applied.160 Furthermore, court decisions regarding retroactivity of 
agency decisions support the proposition that the Bureau’s action did not have an impermissible 
retroactive effect.I6’ 

39. ABS-CBN and Globe argue that certain issues more appropriately should have 
been addressed in the Commission’s recent ISP reform proceeding.’” We disagree. The request 
for comment in the recent ISP rulemaking did not change the fact that the Commission has an 
existing and ongoing policy in place and has an obligation to protect against “whipsawing.”‘63 
Indeed, the 2004 ISP Reform Order emphasized the Commission’s continuing commitment to 
protect against anticompetitive behavior including “whip~awing.”~~ Moreover, in the request for 
comment, the Commission stated that it “has consistently reserved the right to impose safeguards 
on a case-by-case basis on routes where it permits non-ISP arrangements if there is a need to 
prevent market  distortion^."'^' The Bureau’s Order properly focused on protecting US. 
consumers from the effects of the market failure caused by the anticompetitive behavior of six 
Philippine carriers attempting to force U.S. carriers to agree to an increase in previously 
negotiated rates at the risk of retaliation to their networks.’” 

Public Interest. Globe argues that the Bureau acted contrary to the public interest 
because it allows U.S. carriers to “reverse-whipsaw” Philippine ~arriers.’‘~ Globe also argues 
that the Bureau Order undermines developing countries’ interest in liberalizing because it 
presumes that competitive markets must always have constantly reducing prices.1a Globe M e r  
argues that, to the extent the Order undermines foreign carrier interest in doing business with 
U.S. international carriers, the Order contravenes the hdamental purpose of the Commission to 
make available to all people of the United States worldwide wire and radio communications 
services.’69 We find that the Bureau’s Order properly followed the Commission’s long-standing 
policy of ensuring that ‘V.S. entities are treated fairly and that American consumers receive the 

40. 

IM) See Argentina Order on Review, 14 FCC Rcd at 8306,ll; Argentina Order, 11 FCC Rcd 18014,l 15. See 
also 1999 ISP Reform Order, 14 FCC Rcd at 7973,130 (statq that remedial action may be appropriatC where a 
foreign carrier ‘‘that otherwise would appear to lack market power might possess some ability to set rates for 
termhating U.S. traffic due to government policies or collusive behavior in the foreign market.”). 

See, e.g., Celotronir Telemetry, Inc. v. FCC, 272 F.3d 585 (D.C. Cir. 2001). 

See ABS-CBNBayantel Application for Review at 20-21; ABS-CBNBayantel Reply to Oppositions at 3-4 
(arguiug that the commission recently sought public comment on the standard far taking such action and that the 
Bureau had an obligation to give parties prior notice and fair opportmty to comment); Globe Application for 
Review at 19-20 (arguing that AT&T’s collccms regarding rates that, while below benchmarks, are allegedly not 
cost-based are better addressed m the Commission’s ISP reform proceeding). 

16’ See, generally, 27-28 & n3,5,35,64 & 65 supra. 

See, e.g., 2004 ISP Reform Order at fl45,54 (“Absent such a safeguard, foreign Caniers with market power 
could use their market power to whipsaw or otherwise discriminate in favor of certain U.S. carriers, including their 
own affiliates.”). 

162 

1€4 

See ISP Reform NPRM, 17 FCC Rcd at 19975,y 37. 

See, e.g., March 10.2003 Order, 18 FCC Rcd at 3525-3532. 

See Globe Application for Review at 23. 

166 

I 67 

16’ Id. 
16’ See Globe Application for Review at 24. 
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benefits that result from the provision of international services on a competitive basis.”’” 
Indeed, the public interest is served by achieving cost-based accounting rates.”’ Again, we stress 
that the Bureau’s Order properly focused, not on the rates themselves, but on the anticompetitive 
behavior of the six Philippine carriers cutting off circuits in an attempt to force U.S. carriers to 
agree an increase in previously negotiated rates.’” 

Waiver request. ABS-CBN argues that the Bureau’s March 10. 2003 Order was 
arbitrary and capricious because it ignored ABS-CBN’s waiver req~est.”~ We find that there 
was no specific waiver request submitted by ABS-CBN. Under Section 1.3 of our rules, 
“[wlaiver of the Commission’s rules is appropriate only if special circumstances warrant a 
deviation h m  the general rule. Such deviation must serve the public interest and be consistent 
with the policies underlying the rule.” We find that, while ABS-CBN made a general argument 
that action taken by the Commission should be tailored narrowly to exclude any U.S. 
international carrier with a de minimis amount of US-billed trafiic on the route (e.g. less than 
2%), this argument did not rise to the level of a waiver request.’” We find that even if we were 
to consider the argument as a waiver request, which we are not required to do, it neither raised a 
special circumstance justifying a waiver request nor warrants deviation from our m l e ~ . ~ ’ ~  

Request to vacate. Finally, PLDT and Globe each filed exparte letters requesting 
the Commission to vacate the Bureau’s March ZO, 2003 Order.’m AT&T opposes the PLDT and 
Globe requests.177 PLDT contends that the Bureau’s Order should be vacated as moot asfltming 

41. 

42. 

See Implementation and Scope of the Intemational Settlements Policy for Parallel International 
Communications Routes, CC Docket No. 85-204, Ordcr on Reconsideration, 2 FCC Rcd 1 118,12. 
17’ See, c.g., 1999 ZSP Reform Order, 14 FCC Rcd at 7967,7994, W 9,80. See alp0 2004 ZSP Reform Order at fl 
44-45 ( W e  find, in particular, that blockage or disnrption of U.S. carrier networks by foreign Carriers 
h the public interest, leads to dccraases m call quality or completion and to potential incnases in calling prices. 
Resorting ta such retaliatory abuse of mark& power 8griast U.S. d m ,  as opposed to resolving disagnemmts 
hugh  commercial negotiations, is unlikely m appmpm@ ‘ or justified m the public interest and does not benefit 
the provision of international services to customrs in the United States or abroad.”). 

in 

good caw shown. See 47 C.F.R. 81.3; 16 FCC Rcd 20263 at 20265,q 5 (citing WAITRadio v. FCC, 418 F.2d 
1153 @.C. Cir. 1969)). Under Section 1.3 of our des ,  ‘‘[wlaiver of the Commission’s d e s  is ~ M t e  ody if 
special circumstances warrant a deviation from the gencral rule. Such deviation must serve the public interest and 
be Consistent with the policies underlying the d e . ”  

IN) 

See, e.g., March IO. 2003 Order, 18 FCC Rcd at 3527-28. 

See ABS-CBNBayantel Application for M e w  at 17. The Commission may grant a waiver of its d e s  for 

See ABS-CBN Reply at 4, 10. 

See47 C.F.R. 8 1.3; Northeast Cellular Telephone Co. v. FCC, 897, F.2d 1164, 1166 @.C. Cir. 1990) (citing 175 

WAITRadio v. FCC, 418 F.2d 1153,1159 @.C. Cir. 1969)); see also Industrial Brwdcasting v. FCC, 437 F.2d 
680,683 (D.C. Cir. 1970) (applicant bears heavy burden to demonstrate that bis argumnts for waiver are 
substantially different tiom those which have been carefully considered at demahng pmeeding). 

See Letter from Henry Goldberg, Counsel for PLDT to Marlene H. Dortch, SCmtary. Federal 
Communications Commission (filed December 5,2003); Letter from Patricia Paoletta, Counsel for Globe T~ lec~m,  
Inc. to Marlene H. Dortch, Secretary, Federal Communications Commission (filed Jpnuary 20,2004); and Letter 
tiom Margaret K. Pfeiffer and Thomas R Lcuba, Counsel for PLDT, to Marlene H. D&h, S m e w ,  Fedend 
Communications Commission (filed February 13,2004). See also Letter tiom Patricia Paoletta, Counsel for Globe 
Telecom, Inc. to Marlene Dortch, Secretary Feded Communications Commission (Ned Jarmary 30,2004). 
I n  See Letter from James J.R. Talbot, AT&T Corporation, to Marlene H. Dortch, Secrttary, F e d ~ d  
Communications Commission, IB Docket No. 03-38 (filed January 27,2004). 
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that Philippines and U.S. carriers reach commercial agreements on termination rates, circuits are 
unblocked, and payment permitted.’” PLDT states that it will seek court review if the 
Commission deals with applications for review on the merits and affirms the Bureau’s action.L79 
Globe states that the Commission should vacate the Bureau’s Order because there is no evidence 
of “collusion” by Globe and other Philippine carriers and that such action will facilitate 
restoration of ISR arrangements with the AT&T contends that restoration of ISR 
does not require vacating the Bureau’s Order, which AT&T maintains provides precedent with 
prior anti-whipsaw orders after resolution of the undergoing disputes.L81 PLDT argues that there 
is little value in preserving the Order as precedent if it purportedly creates no new law or policy 
and if the policy or rules upon which it is based are subsequently modified.’= 

We will not vacate the Bureau’s March IO, 2003 Order. The March IO. 2003 
Order made appropriate determinations based on the facts in the record. As discussed above, we 
hold that the Bureau’s March IO, 2003 Order correctly found that each of the Philippine carriers 
engaged in “whipsawing” in violation of the ISP by disrupting the circuits on the U.S.- 
Philippines route of certain U.S. carriers in retaliation for the refusal of those caniers to agree to 
rate increases for termination services. 

43. 

44. Neither the resolution of the commercial disputes underlying the Bureau’s Order 
nor the restoration of the ISR to the Philippines would provide a basis for vacating the Order. 
The fact that the parties have entered into interim agreements and service has been restored on 
the U.S.-Philipphes route does not moot the finding of the March IO. 2003 Order that there was 
whipsawing on the U.S.-Philippines route. Furthermore, even final resolution of commercial 
disputes between U.S. and Philippine carriers would not render the Order “moot” as PLDT 
contends. Moreover, we agree with AT&T that the Bureau’s March IO, 2003 Order, as well as 
the action that we take here in affirming it, provides precedent for dorcing the Commission’s 
policy against “whipsawing.” And, while we recently acted to exempt a substantial number of 
routes from the ISP, including the Philippines, we reaffhed safeguards that maintain our policy 
against whipsawing U.S, carriers to protect U.S. consumem against anti-competitive conduct.1a 
The actions taken by the International Bureau in its March IO, 2003 Order were consistent with 
continuing Commission policy in this area. 

Further, it is not clear that the commercial dispute between U.S. and Philippine 
caniers h8s been brought to conclusion. AT&T and MCI have interim agreements with the 
Philippine carriers. Any future final agreements are subject to continued negotiation. We 

45. 

~ ~ ”* 
Commission, IB Docket No. 03-38 (filed December 5,2003) (PLDT December 5 Ex Parte Letter). 

See Letter from Henry Goldberg, Counsel for PLDT, to Marlene H. Dortch, Federal Communications 

See PLDT December 5 Ex Parte Letter. 

See Letter fiom Patricia Paoletta, Counsel for Globe, to Marlene H. Doah, Federal Communications 
Commission, IB Docket No. 03-38 (filed January 20,2004); Letter from Patricia Paoletta, Globe, to Marlene H. 
Dortch, Federal Communications commission, IB Docket No. 03-38 (filed January 30,2004). 
I*’ 

Docket No. 03-38 (filed January 27,2004). 

Commission, IB Docket No. 03-38 (filed February 13,2004). 

See Mer from James Talbot, ATBiT, to Marlene H. Doah, Federal Communications Commksion, IB 

See Letter fiom Margaret PfeifTer, Counsel for PLDT, to Marlene H. Dortch, Federal Communications 

2004 ISP Reform Order at 7 40-52. 
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conclude that vacating the Bureau’s March IO, 2003 Order is inappropriate under these 
circumstances. 

46. Conclusion. The Applications for Review present no facts that would cause the 
Commission to reverse the Bureau’s findings. Having found that PLDT’s, Globe’s and ABS- 
CBN’s and Bayantel’s allegations are without merit and fail to meet the requirements of Section 
1.115 of the Commission’s rules,’M we affirm the International Bureau’s March IO, 2003 Order. 
We dismiss, in part, the Applications for Review filed by PLDT, Globe and ABS-CBNmayantel 
and deny them in all other respects, as discussed above. 

IV. ORDERING CLAUSES 

47. For the reasons discussed above, IT IS ORDERED, pursuant to Sections 1,4(i), 
q), 5,201,214, and 303(r) of the Communications Act of 1934, as amended, 47 U.S.C. $8 151, 
154(i), 154(j), 155, 201-205, 214, 303(r), 309 and Sections 1.3 and 1.115 of the Commission’s 
rules, 47 C.F.R. $0 1.3, 1.115, that the Applications for Review of the International Bureau’s 
March IO, 2003 Order filed by PLDT, Globe and ABS-CBNBayantel are DISMISSED, in part, 
to the extent reflected in paragraphs 2 and 19 of this Order on Review, and are DENIED in all 
other respects. 

48. IT IS FURTHER ORDERED that the Petition for Enforcement of the March IO, 
2003 Order filed-by Access is DISMISSED. 

FEDERAL COMMUNICATIONS COMMISSION 

Marlene H. Dortch 
Secretary 

IM 47 C.F.R. 1.115. 
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